UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

THERESE DeFELI| CE
V. . NO 3:00cv1594 (JBA)

| NGRASSI A, ET AL.

RULI NG ON MOTI ON FOR SUMMARY JUDGVENT [ DOC. #21]

Therese DeFelice, a former nursing student at the Bridgeport
Hospital School of Nursing, was the subject of two separate
i nvestigations by the Bridgeport Police Departnment: one for the
all eged |l arceny of a set of keys, the other for alleged
control |l ed substance violations. During the course of these
i nvestigations, she was subjected to a search of her person and
of her dormtory room and was arrested twi ce. The second arrest
was based on the search that had occurred nine nonths earlier.
Al'l the evidence on which the second arrest was based was | ater
found to have been destroyed. All crimnal charges were
eventual | y discontinued.!?

DeFelice filed this 42 U S.C. § 1983 action against the six
Bridgeport police officers involved in the investigations or
execution of the search and arrest warrants, alleging that the

defendants viol ated her Fourth Anmendnent rights by omtting

! The larceny charges were nolled, while the narcotics charges were
di sm ssed



critical information fromthe search and arrest warrants, thereby
resulting in an unlawful search and seizure.? She also alleges
that their actions constitute the state law tort of intentional
infliction of enotional distress. The defendants have noved for
summary judgnent on all counts, and for the reasons set out

bel ow, the Court grants the defendants’ notion as to the
constitutional clains and declines to exercise suppl enental

jurisdiction over DeFelice’'s remaining state law claim

Fact ual Background

In April of 1998, defendant Ingrassia, an Acting Bridgeport
Detective, received a conplaint fromNursing Instructor Lor
Beucl er. Beucler had received anonynobus correspondence
cont ai ni ng personal information, such as her social security
nunber, nedical information and salary. Al of this information
was contained in files at the school, and two school officials
told Ingrassia that an intruder had made "unforced entries”
(1.e., presumably with keys) into several offices at the school,
t aki ng personal information about enpl oyees.

Wil e investigating these allegations, Ingrassia |earned of

possi bl e narcotics violations. He continued his investigation of

2 DeFelice’s allegations as to her arrest are in the nature of the
traditional conmon law tort of false arrest, which is the unlawful restraint
by one person of the physical liberty of another. Geen v. Donroe, 186 Conn.
265, 267 (1982); see also generally Singer v. Fulton County Sheriff, 63 F.3d
110, 116 (2d Cir. 1995) (discussing the interplay of the common |aw of torts
and Fourth Anendnent actions under 42 U S.C. § 1983).
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suspicious activity related to the Beucler letter, while
defendants C anbriell o and Meriano, who were assigned to the
Narcotics and Vice D vision, investigated the narcotics
information. During the course of this separate investigation, a
confidential informant told G anbriello and Meriano that DeFelice
was di spensing control |l ed substances to other students. They
conducted a "controlled buy” in which the confidential informant,
acting under police direction, procured drugs from DeFeli ce.
Based on this information, G anbriello and Meriano applied for
and obtained a search warrant authorizing the search of
DeFelice’s person and her dormroom at the Nursing School .

The search warrant was executed on May 6, 1998 by four of
the defendants in this action: Ingrassia, Paul Carlson of
Narcotics and Vice, and patrol officers Danny Garcia and Cheryl
Thomas. Recovered during the search were: prescription vials
containing various prescription drugs; two straws containing a
white powdery residue that field tested as cocai ne; $220 in cash;
prescription records and financial records, as well as other
"m scel | aneous records and papers”; "bills, docunents and ot her
paperwork related to Therese DeFelice"; various nedical records;
a key ring wth twel ve keys; and cassettes and a cassette
recorder. Wth the exception of the key ring, all of the
evi dence recovered during the search related to the narcotics
investigation. Also during the May 6, 1998 search, defendant
Thomas undert ook a search of DeFelice’s person, during which she
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asked DeFelice to Iift her shirt, snapped the front and back of
DeFelice’s bra, put her hands in DeFelice s pants pockets, and
asked DeFelice to renove her pants and touch her toes, and
"snapped the back of ny underwear."” No evidence was recovered
from Thonas’ s search of DeFelice’ s person

After the May 6, 1998 search, Ingrassia continued his
i nvestigation of the Beucler letter by focusing on the keys found
in DeFelice’s roomduring the search. He discovered that the
keys belonged to Trudy Gipp, a hospital enployee, who had
reported themmssing in April of 1998. On May 27, 1998,
| ngrassia applied for and was issued a warrant to arrest DeFelice
for larceny of the keys. DeFelice was arrested, and in Novenber
of 1998, several nonths after the arrest, the charges were
nolled. Wiile DeFelice disputes this point, defendants contend
that the charges were dropped because DeFelice nade a
contribution to the Sal vati on Arny.

On February 17, 1999, over nine nonths after the original
search and three nonths after all pending charges had been
nol | ed, defendant Carlson (who had hinself participated in the
search) prepared a second application for an arrest warrant.
Wiile this second arrest warrant was based on the fruits of the
May 6, 1998 search, it was for narcotics charges, not |arceny (of
keys), which was the subject of the first arrest warrant. After
a warrant was issued on March 18, 1999, Carlson held the warrant
for two and a half nonths, and then arrested DeFelice on her
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birthday. It was |ater discovered that the narcotics evidence
had been destroyed, and the crim nal prosecution was dism ssed on
July 2, 1999.

Thereafter, DeFelice commenced this action alleging that
t he defendants violated the Fourth Amendnent by unlawful |y
searching and arresting her. DeFelice clains that the defendants
omtted information fromthe search and arrest warrant
appl i cations which woul d have defeated probabl e cause.
Addi tionally, she clains that defendants exceeded the scope of
the May 6, 1998 search warrant by confiscating itens from her
roomthat were not related to the purposes of the search and by
subjecting her to a “body cavity” search unauthorized by the

war r ant .

1. Standard

Under Fed. R Cv. P. 56(c), sumrmary judgnent is proper "if
t he pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that
the noving party is entitled to a judgnent as a matter of |[aw "
In moving for summary judgnent against a party who wll bear the
ultimate burden of proof at trial, the novant’s burden of
establishing that there is no genuine issue of material fact in

di spute will be satisfied if he or she can point to an absence of



evidence to support an essential elenment of the nonnoving party’s

claim Celotex Corp. v. Catrett, 477 U S. 317, 322-23 (1986).

The non-noving party, in order to defeat sunmary judgnent, nust
cone forward wth evidence that would be sufficient to support a

jury verdict in his or her favor. Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 249 (1986) ("there is no issue for trial
unl ess there is sufficient evidence favoring the nonnoving party
for ajury to return a verdict for that party").

When deciding a notion for summary judgnent, "’the
inferences to be drawn fromthe underlying facts . . . nust be
viewed in the Iight nost favorable to the party opposing the

motion.’" WMatsushita Elec. Indus. Co. v. Zenith Radio Corp., 475

U S 574, 587-588 (1986) (quoting United States v. D ebold, Inc.,

369 U. S. 654, 655 (1962)). However, a party opposing sunmary
j udgnment "may not rest upon the nere allegations or denials of
the adverse party’s pleading." Fed. R Cv. P. 56(e).

"On a summary judgnment notion, the district court properly
considers only evidence that would be adm ssible at trial." Nora

Beverages, Inc. v. Perrier Goup of Anerica, Inc., 164 F.3d 736

(2d CGr. 1998) (citing Raskin v. Watt Co., 125 F.3d 55, 66 (2d

Cir. 1997)). Nonethel ess, when the di spute concerns whet her
of ficers had probable cause to obtain a search or arrest warrant,
the district court properly considers hearsay evidence that was

used to obtain the warrant in question. See United States v. 15

Bl ack Ledge Drive, 897 F.2d 97, 101 (2d Gr. 1990); United States
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V. 4492 S. Livonia Rd., 889 F.2d 1258 (2d Cir. 1989).

I11. Analysis

A. Pr obabl e Cause

There can be no federal civil rights claimfor false arrest

where the arresting officer had probable cause. Singer v. Fulton

County Sheriff, 63 F.3d 110, 118 (2d Cr. 1995). To the extent

that DeFelice’s allegations enconpass a Fourth Amendnent claimin

the nature of nalicious prosecution, see, e.d., Singer v. Fulton

County Sheriff, 63 F.3d 110, 116-117 (2d G r. 1995) (recogni zing

possibility of such a claim, the absence of probable cause would

defeat that claim as well. See MHale v. WB.S. Corp., 187

Conn. 444, 447 (1982) (absence of probable cause is an el enent of

mal i ci ous prosecution claimin Connecticut); Conway v. Village of

Mount Kisco, 750 F.2d 205, 214 (2d Cr. 1984) (state | aw defines

el ements of a malicious prosecution claimasserted under 8§ 1983).
Simlarly, as to DeFelice’'s clains that the April 29, 1998 search
warrant was obtained unlawfully, the existence of probable cause
woul d be a conpl ete defense, because the Fourth Amendnent

provi des that "no Warrants shall issue, but upon probable cause.”

Probabl e cause exists when an officer has know edge or
reasonably trustworthy information sufficient to warrant a person

of reasonable caution to believe that an of fense has been



commtted by the person to be arrested. Mrtinez v. Sinpnetti,

202 F.3d 625, 634 (2d Cr. 2000). In evaluating a claimthat
mat eri al evidence has been omtted from (or fal se evidence has
been added to) a warrant application such that probable cause is
al l egedly absent, a court “put[s] aside allegedly fal se
information, suppl[ies] any omtted information and determ ne[s]
whet her the contents of the corrected affidavit would have

supported a finding of probable cause.” Soares v. Connecticut, 8

F.3d 917, 920 (2d Cir. 1993) (citing Cartier v. Lussier, 955 F.2d

841, 845 (2d G r. 1992) and Magnotti v. Kuntz, 918 F.2d 364, 368

(2d Gr. 1990)). |If probable cause remains on the face of the
corrected warrant, no constitutional violation of the plaintiff’s

Fourth Amendnent rights has occurred. 1d. (citing Cartier, 955

F.2d at 845).

1. April 29, 1998 Search Warrant Application
It is undisputable that probable cause existed for the Apri
29, 1998 search warrant application. The application sets out
the exi stence of a confidential informant who not only clained to

know t hat DeFel i ce was di spensing drugs but who actually procured

drugs fromDeFelice in a police sting operation. The warrant

specifies: (1) the officers’ determnation that the Cl did not
have any drugs or contraband on her person imrediately prior to
the procurenent, (ii) the circunstances of the Cl’'s procurenent,
and (iii) the fact that the drugs given by DeFelice to the C

8



were, in fact, controlled substances.

DeFelice’s conplaint alleges that Ingrassia, Mriano and
Canbriello "withheld fromthe affidavit evidence of the
plaintiff’s innocence," such as the fact that the informant had
not made all of the statenents attributed to her, the fact that
the i nformant had been brought to Ingrassia by the chief suspect
in arelated investigation over m ssing keys, and that there was
i n anot her suspect, known to the defendants, who appeared nore
likely the perpetrator of the matters under investigation than
the plaintiff,"” Conpl. § 9. However, the only evidence in
opposition to sunmmary judgnent is DeFelice s deposition
testinmony, in which she recounts that Carla Lee, who she clains
was the confidential informant, later told her that she had
si gned bl ank pieces of paper and that her statenents had not been
accurately taken by the police. Since DeFelice |acked personal
knowl edge of the circunstances under which Lee’s statenent was
taken, her testinmony in that regard woul d be i nadm ssabl e at
trial and thus is not conpetent for Rule 56 purposes. See Fed.
R CGv. P. 56(e). Moreover, Lee's testinony does not contradict
the rendition set out in the warrant about the sting operation in
which Carla Lee procured drugs from DeFelice under police
supervision. Inasnmuch as there is no genuine dispute of materi al
fact that probable cause existed for the warrant in question,

summary judgnent is appropriate on this claim



2. May 29, 1998 Arrest Warrant Application

DeFelice alleges in her conplaint that when Ingrassia
prepared and submtted this arrest warrant application, which
pertained to the keys found during the search, Ingrassia omtted
evi dence of her innocence, "including evidence that the true
perpetrator of the crinme charged was not the plaintiff but one
Dani el | e Thomas[,] about whom I ngrassia had accunul at ed
substantial evidence of guilt.” Conpl. { 12.

It is undisputed that the basis asserted for this arrest
warrant was the discovery of Gipp' s keys in DeFelice’'s room
Ingrassia s affidavit asserts that the keys were discovered in a
cracker box during the search. In the arrest warrant
application, Ingrassia describes the recovery of keys from
DeFelice’s roomduring the search warrant execution and refers to
Trudy Gipp’s sworn statenent that the keys are in fact hers.

In opposition to summary judgnent, plaintiff cites generally
to her deposition testinony: "I know | never put keys there or
had any know edge of or touched any keys . . . ." DeFelice Dep
at 157. Wiile she testifies that she has no specific evidence
t hat anyone planted the keys, she alludes to this scenario by
referencing the fact that defendants would not let her in the
roomas they were searching: "what | do find very odd is why was

| kept behind ny | ocked cl osed dormdoor. Wiy was | not seen
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[sic] or shown every itemthat was seized fromne[?]".3

Def endants’ avernment by affidavit that they found the keys
in DeFelice's single dormtory room and that Trudy Gipp swore
to themthat the keys belonged to her, is not rebutted by
DeFelice’s allegation that she never touched any keys or had any
knowl edge of them Defendants argue that because DeFelice has no
i dea how t he keys got there, her protestations that she never saw
the keys before are "sone netaphysical doubt as to the materi al
facts" discussed by the Suprene Court as inappropriate to defeat

summary judgnent in Matsushita Elec. Indus. Co. v. Zenith Radio

Corp., 475 U S. 574, 586 (1986).

The Court agrees. There is no evidence in the record that
t he defendants planted the keys and thus no rebuttal to
def endants’ assertion that they found the keys in DeFelice’s
room Therefore, DeFelice has failed to conme forward with
"specific facts showing that there is a genuine issue for trial."
Fed. Rule Gv. Proc. 56(e). Because "the purpose of summary
judgnent is to ‘pierce the pleadings and to assess the proof in
order to see whether there is a genuine need for trial[,” w here
the record taken as a whole could not |lead a rational trier of

fact to find for the nonnoving party, there is no ‘genuine issue

for trial.’" Matsushita, 475 U S. at 587 (quoting from and

3 She al so had apparently earlier advanced this scenario in a different
form See DeFelice Dep. at 158: "Q In fact, what you stated earlier was you
t hi nk nmaybe Danielle Thonmas pl aced these itens in your roon? A® | don’t know
that, either "

11



citing Advisory Commttee Note to 1963 Amendnent of Fed. Rule

Cv. Proc. 56(e) and First Nat'l Bank v. GCties Service Co., 391

U S 253, 289 (1968)). Here, the only way a jury could find for
DeFel i ce woul d be to conclude that the defendants either knew
that the keys had been planted or planted the keys thensel ves.

On this record, there is no evidence fromwhich a jury could
reasonably draw that concl usion: DeFelice herself clainmed to have
no i dea how the keys got there. On the evidence submtted, there
is no factual issue for trial, and summary judgnent is

appropriate on this claim

3. February 27, 1999 Arrest Warrant

In her conplaint, DeFelice alleges that in preparing the
narcotics arrest warrant application, Carlson omtted facts
material to the application, such as: "the plaintiff had
previously been arrested in connection wth the sane
i nvestigation, that the prosecution had been nolled, that false
and/ or manuf actured evidence had been generated by police
officers and their agents, [and] that no physical evidence to
support the charges even existed." Conpl. T 15. DeFelice also
notes that the warrant was sought nine nonths after the search
that yiel ded the evidence upon which it is based, and that
Carl son held the warrant for two and a half nonths after it was
issued, only to serve it on her birthday. Fromthis, she argues
that a jury could infer inproper notive and m sconduct on the
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part of Carl son.

On this record, DeFelice' s belief that Carl son had sone
i nproper notive or purpose is not totally without any inferenti al
support. No explanation has been offered for why Carl son waited
two and a half nonths, until her birthday, to arrest DeFelice on
the warrant. Nonethel ess, as set out above, probable cause is a
conpl ete defense to DeFelice’'s constitutional clainms in this
case, and on this record, there is no genuine dispute of materi al
fact that Carlson had probable cause to seek DeFelice’ s arrest
based on the fruits of the earlier search

The om ssion of information about DeFelice s earlier arrest
and the fact that it was nolled is not legally material because
it was based on an entirely separate charge — | arceny of keys.
VWhile it nust have appeared to DeFelice that the second arrest
was nothing nore than a repetition of the charges that had
al ready been resolved, the earlier arrest and nolle were based on
a separate charge, and thus do not obviate a probabl e cause

determ nation on the narcotics charge.

Wiile Carlson’s alleged om ssion of the fact that drugs were
actually planted by the police in DeFelice’ s roomwould be
material, the summary judgnent record is barred of any evidence
fromwhich it could be inferred that police fabricated the drug
evi dence that was the basis of the warrant. The portions of the
warrant application provided in the summary judgnent record |i st
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only prescription drugs, and DeFelice in her deposition never

clains the police planted prescription drugs. She does claim

that as to "the straw with white powdery residue, | never had

anything like that in ny room" DeFelice Dep. at 156, but that

pi ece of evidence was not nentioned in the warrant application.
DeFelice’s clains that Carlson omtted of the fact fromhis

application that "no physical evidence to support the charges

even existed" |acks any evidentiary basis. |If all physical

evi dence of the drugs seized from DeFelice’s apartnent nine

mont hs earlier had been destroyed at the tine Carl son applied for

the warrant, there potentially could be a materi al dispute over

whet her Carl son knew of this evidence destruction at the tine he

sought the warrant for DeFelice’'s second arrest and thus whet her

he had probabl e cause. However, there is no evidence offered

that Carl son knew the drugs had been destroyed when he applied

for the warrant.*

G ven this deficiency, there is no genuine issue of material fact

left for trial on this claim

B. Unr easonabl e Scope of May 6, 1998 Search

DeFelice clains that defendants unreasonably exceeded the

4 In fact, the only evidence in the record that the drugs were destroyed
at all is an oblique reference in DeFelice s deposition testinony. See
DeFelice Dep. at 172-173. There, however, she gives no tine frane for the
destruction and states that she does not know who destroyed the evi dence or
why. See id. While defendants conceded at oral argument that the evidence
was in fact destroyed pursuant to court order, the record is silent as to when
it was destroyed.
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scope of the warrant authorizing the May 6, 1998 search, by

subj ecting her to a "body cavity search” and by taking itens from
her dormroomthat were not authorized by the warrant. Defendant
Cheryl Thomas states in her affidavit:

The search | conducted of Ms. DeFelice was not a cavity
search, but a visual search of her person which was
conpleted in the bathroomat 200 MII Hi |l Avenue.

Upon conpl etion of the search of Ms. DeFelice, | stood
with her in the hallway with her by the door which was
partially closed because the roomwas too small for
everyone to fit. Upon conpletion of the search of M.
DeFelice, | waited with her until the other officers
had conpl eted a search of her room | had no other
contact with Ms. DeFeli ce.

Thomas Aff. Y 7-09.
Additionally, DeFelice s deposition testinony describes the

event as foll ows:

A | was told that she needed to search me in the
| adi es’ room and needed to see ne in the | adies
room

* * %

Q And what happened t hen?

A Exactly, I'"mnot sure. But | do renenber her
asking me if | had anything on nmy person that |
shoul d not have on. | stated, "No." And she

asked nme to lift nmy shirt, and she snapped the
back of ny bra, the front of it also. And then
she went in ny pockets of ny pants and told nme to
drop those also. And -

And what el se?

And then to bend over and touch ny toes.

And did you do that?

Yes.

And anyt hing el se?

No. She just snapped the back of ny underwear,
but they were not taken off.

Now, when you say "snapped"” you nean pul | ed?
VWell, yeah. | guess to see if sonething fell out
of themor something. She did that with the bra

>0 P2OZO0>0
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Q E?glshe do anyt hing el se?
A No.
DeFel i ce Dep. at 59.

"The reasonabl eness requirenent of the Fourth Amendnent
applies not only to prevent searches and sei zures that woul d be
unreasonable if conducted at all, but also to ensure
reasonabl eness in the manner and scope of searches and seizures

that are carried out, whether pursuant to a warrant or under

‘exigent circunstances.’" Ayeni v. Mttola, 35 F.3d 680, 684 (2d

Cr. 1994) (citing Gahamv. Connor, 490 U. S. 386, 395 (1989) and

Tennessee v. Garner, 471 U.S. 1, 7-8 (1985)). "Law enforcenent

of ficers conducting searches under a warrant are limted in their
conduct to either (a) actions expressly authorized by the
warrant, or (b) such further actions as are inpliedly authorized
because they are reasonably related to acconplishing the search
aut hori zed by the warrant or acconplishing additional legitimte
| aw enf orcenent objectives, such as insuring the safety of the
searching officers and effectively responding as | aw enf or cenent
officers to circunstances that m ght arise during the course of
the search.” |1d. at 685 (footnotes omtted).

As set out above, the defendants had probabl e cause, based
on the confidential informant, to obtain a warrant to search
DeFelice’s person and property. A warrant was issued authori zi ng

both searches, and directed officers to seize, inter alia,

prescription drugs, noney, papers show ng occupancy,
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identification, tel ephone records, bank records, and conputers
used for record keeping of drug sales. As to the itens seized,
DeFelice in her deposition takes issue with the police taking her
prescriptions, credit cards, cash and papers she needed for
school. Each such item however, is specifically listed in the
warrant, so the defendants’ seizure could not exceed the
aut hori zed scope of the search

As to the search of her person, DeFelice clains that she was
unlawful Iy subjected to a "body cavity" search. The warrant here
aut hori zed only a search of DeFelice's "person," and at |east one
court has held that a search warrant for a "person" is not

sufficient to authorize a body cavity search. U.S. v. Nelson, 36

F.3d 758, 760 (8th G r. 1994).

In DeFelice s case, Oficer Thomas averred her search was
not a "cavity search,” and was conpletely visual. Wile there is
little case |law on the subject, California statutory |aw
count enances the possibility of a "visual cavity search”

"Body cavity" only neans the stomach or rectal cavity

of a person, and vagina of a fenmale person. "Visual
body cavity search"” neans visual inspection of a body
cavity. "Physical body cavity search” neans physi cal

intrusion into a body cavity for the purpose of
di scovering any object concealed in the body cavity.

Cal. Penal Law 8§ 4030(d). DeFelice’'s own description of Thomas’s
search does not qualify even as a "visual body cavity search”
under California’ s definition, however, because DeFelice never

testified the Oficer Thomas nmade a visual inspection of any
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defined body cavity. Instead, she testifies that Thomas "j ust
snapped the back of ny underwear, but they were not taken off,"
and indicates that "snapped” neans pulled. Further, she

specul ates that Thomas was attenpting to see if sonething would
fall out, and does not claimthat Thomas was attenpting to
visually inspect her body cavities. Thus, even if a visual body
cavity search woul d have exceeded the scope of the warrant, there
is no evidence of a visual body cavity search and thus no genuine

i ssue of disputed fact left for trial on this claim

C. Intentional Infliction of Enotional D stress

| nasnuch as the Court concludes that sunmary judgnent is
appropriate on all constitutional clains asserted in this action,
the Court declines to exercise supplenental jurisdiction over
DeFelice’'s state law claimof intentional infliction of enotional

di stress.

| V. Concl usion

For the reasons set out above, Defendants’ Mbtion for

Summary Judgnent [doc. #21] is GRANTED

The Cerk is directed to close this case.
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I T 1S SO ORDERED.

Janet Bond Arterton
United States District Judge

Dat ed at New Haven, Connecti cut: Moy 24, 2002
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